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MR. CHIEF JUSTICE DURGER: We will hear arguments
aexbt in No. 72-5521, Strunk against the United States,

My. Widiekis, yow may proceed whenever yon are

ready.
ORAL ARGUMENT OF JOHN R. WIDEIRIS, ESQ.,
O BEIIALF OF THE PETITIONER
PR, WIDIERXIS: Me. Chief Justice, may it please
tha Court:

This cage recently bsgan serious examination of

tha right to a speedy trial. It bagan with United States V.

Maxion, Whera this Couxt determined when the right to a

Fpocdy wrisl sttsches, and continued with Barker v. Wingo,

in vihich Ehiz Court enunciated the balancing formula to ba

spplied in making ad hoo determinations as o whether or not

"that right has been violated.

This Courty todavy is ealled upan to deternine the
Gole issue of remedy to be applied upon = finding of & denial
oL & speady trial. Thie was ths basic issua or tha basic
guastion framed in the petition for writ of certiorari.

The Covernmant iu its brief, however, wishes to
raise @3 an additional izsve the guastion of whethar the
Gourt of appesls mode = propar ad hoe dterminetion in finding

that sr. Skoonk in this cese had been denied his right ta a

sptedy exlal, And backuso ¥ do not know whether this Court



This case began on June 30, 19
Strunk stole a ear in Wisconsin and m .=:; waat
it o Iliinois where he abandoned it. lﬁ"

was zrrested on a stats charge qf;hurglu;r. 4 P
on a plea of guilty to & seduced charge of

he rezoived & one to three yvear sentence in & Nebraska

dtebe penitentiare, While in Nebraska custody, on Saptenm

3. 1562, ot his own request, he was seon by an PBI agent,
Mich fine he was advisad of his rights and signed a
uriver CoYmn.

Mt the time of that interview, he made detailed
admicsions perbtaining to the factd of the crime khat he had
st :;:caz, and he further indicated to the ¥BI agent that it
waa Ris intention "to dsmand a speedy trial under Rule 20.%

On Dacember 17, 1959, the U, B. Attorney in the
rice of lebraska weote to the U, 8, Attorney in the
Yputorn Distriet of Illinois and in his lottes indicated that
My, Strunk desited to anter @ plea under Bule 20. And ofi
the following duy the U, 5. Attorney in Illinoips ssat to
debraska the poongoary formp required to process the cuse

upter NMols 20, r ] !
L = i BRI



Q  How long after the u&iemant aid that cceur?
HR. WIDEIRES: This is pre-indictment.

Q This is pre-inﬂlﬂt:m&nt?

MR, WIDDIKIS: This is pre-indictument, Mr. Chief
Justice, right; and we aye raising no lssus as to pre-
indictwent. I want to give & broad statenent of facts.

On May 26, 1970, after no further word was
secelved from Mebraska, the U. S§. Attorney in Ililinois
prosented this matter to the Grand Jury. An indictment
was returned on that date.

On Jugust 13, 1970, coxrecpondence was recaived
by the U. S. Attorney in the Eastern District of Illinois
fram his ecountexpart in Nebraska, indicating that Mr. Strunk
definitely refused to enter a plea under Ruls 20 and that he
intendnd to raice an ipsue of speady trial. As the court of
appeals put it, therecafter nothing happensd until February 9,
1971, when Mr. Strunk was brought to Bast St. Louis,
Iliinpis on a writ of habeas corpus ad progsequendum. And
there in the discrict oourt for the Bastern District of
Illivols he was arcaigned, at vhich time counsel was
appointed, & plea of not quilty-was entered, and trial was
gat for March 29, 1971,

Prior co ¢he trial, Mr. Strunk's counsel moved for
# dimviges) 6f the indictment for want of a speedy trial.
The motion was denieds

LA |



He went to trial, as originally scheduled, on
Macoh 29, 1871, was tried by a jury. He did pot take the
&tand and he offered no affirmgtive defense, and he was

found guilty. He received & sentence of five years
impzisonment, which sentence was to run concurrently with a
sezntence he was then serving in Nebraska.

An apperl was taken st that point. I was appointed
counsalor for Me. Strunk. Our case was arqued on May 30,
1972. On June 22, 1972, the decision in Barker v. Wingo
came down. It was recognized by the court of appeals, and
it was the controlling case applied to the facts in the
instant case.

Q Iz it correpct that about two and a half months,
more or less, was dalayed by reason of this diacunasion of a
plea of novo contender?

MR. WIDEIKIE: Yes, Your Honor, there was scme
delny on that. In fact, that subject was treated within ths
Findings of the court of appeals. And what the court of
;ggeais sald--they conciuded first—-I will start with tha
conaliesien, They caid that no part of the delay aftar thes
indictuent was atiributable to Mr. Strunk. The court said
that he did not have coungzel at the time, that he may have
secned to have desired to proceed under Ruls 20. And, in
Faet, vhen he wan juoted as having said that he wished to

femand & gpeedy trizl under Rals 20, did not nake any sense to



the‘nﬁurg aé &pﬁ#aiﬁ. If anything, it seemed 4o be an
sssertion of his right to a speedy trial, a desirs for a
spsedy trial, which of course he did not get.

The court of appeals found that the length of the
daley in this case between indictment and arralgnmant was
259 doya. And they falt--

1] Do you read the Government a8 asking us to
review the conclusion that a speedy trial was denied?

HME., WIDEIKIS: It is suggested in'ynqr brief, Your
Hoaor, ond--

Q@ % thought all they were eaying was that-~

asauming arquendo, I do not understand the challenge to the

&

finding that--

MR. WIDETHIS: Tha challengs, a;mur. I €ind in
theiy hrlef,

Q  They 4id not crogs petdtion.

.-

BR. WIDEIKIS: UThey ﬂiﬁ& exoss petition, Your
flonor. ;'

Q hnd I do not read éhgg;“gpﬁstian presented as
suggesting that they challenga that holding.

MR, WIDEIKIB: Howevey, I'got that impression on
page 12, Your Honor, of their brief at footnote ten; where
1 will guote: "If this Court should conclude on & balance

of the four factors in ‘Barker thet tha present ciroumstances-~-

B expleined ten-menthe' delay resulting in virtually no
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prejudice to defendant--do not establish a apeedy trial
violation," et cetera. I wes impressed at that peint, Your
Honox, that they were urging re-examination of those izsues,

Q I just do not see how they can.

MR. WIDBIXIS: I do not either, Your Honor.

Q Mo ercss petition. I just wondered why you
are wasting so much time on it. We have got m diffieult
enough problem on this.

MR. WIDEYKES: Tha argument is not very long at
all, ¥Your Henor.

The delay was unjustified, it was found. It was
found that Hr: Strunk had satisfactorily asserted his right
o 4 speedy trial, and it held that he was prejudiced.

fi.crucial aspect in this case ig the type of
prejudice guffered. The prejudice in this case was not
prejudice with vespect to the defense of his case but rather

tha gourt found that Mr. Btrunk had been prejudiced because

= -

of undue znd oppressive incarceration prior to trial, relying

.

oti 1the language il Smith v. Hocey, in that Mr. Btrunk

suffered = cubstzniial loss of concurrent time.

0 Viere they raferring to Nebraska's incarceration
of kEim? .

MR« WIDEIXIS: No, the federal incarceration, Your
Honow. He, I am sorry, I mizsunderstocd you; right.

Q Perhaps he was in the Nebraska state



penitentiary awaiting trial, was he not?

HR. WIDEIKZS: No, he was in the penitentisry.
He had been convietad in Nebraska, Your Honor.

Q ¥es, but he was in Nebraska's custody.

MR, WIDEIKIS: Me was in HNsbraska's custody, yves,

2 Did the court of appeals think ¢his was an
oppreasive custedy on him?

VR. WIDEIRIS: They viewed this ag cppreasive
incarceration, yes, Your Honor.

Q Did that vest on an independent conviction in
the ctake of Mebraska in the state courts?

Mit. WIDEIRIS: No, it rested on ths language in

Bmith v, Hooey in that--

Fl

Q I am spesking of the custody. Nebraska's
sustody of this man before trisl wae based upen & conviction
in Nebraska for a state coffense and the state courts--or
have I misread the racord?

MR, WIDEIXIS: No, that is correct, Your Honor.

Q Eut the couxt of appeals viewed that as an
oppressive custody in the context of tha federal cgaa?

fR. WIDEIRIS: Thay did, Your Honor, in the sense
Ehat alfhough he was lawfully imprisoned, he was running the
rigk of losing substential conourrent time. That is how they
viewed the issue of préjudice in this case, and that is how

they found it.
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Q@  That would be on an assumptidn that the
dentence was going to be concurrent; would it not?

MR, WIDBIKIS: Yes, it would be, Your Honor, right.

Q And no one knew that at the time.

MR. WIDEIKIS: There would be no way to know. And

L submit that the language in Smith v, Hooey whare it points

out that the possibility of the loss of concurrent time is
what the Couxt really meant in that respect. It is the
possibility of this loss. And, of course, the possibility
did in féct bacomas true in our case.

The gourt in our cass acknowledged that dismigsal
of tha indictment was the traditiohal remedy. However, thay
felt that that was drastic ralief in this case. Accordingly
thay remanded the cass, with directions that Mr. Strunk be
given 259 days' credit on his sentence.

I would like to point out ones thing parenthetically.
The Covernment in its brief asserts that the ﬁeﬁitianar
gomenow believes that the rensdy applied below was appropriate.
O0f cpurse, 1f that ig time, ¥ do not know why ¥ am here
today. Bul, in any event, the briefs in the case below were

ucitien prior to the Barker v. Wingo decisicn., And we know

Ehat the Bavker dicta contain some very interesting

langusdye on the subject of remedy.

Forcheymore, in my briefs below I listed a series

of alternative rellefs. I did that in the event that if no
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finding of a denial of upaedy trial wére arrived at, that if
tha Court found some other error that was amenabls to
corresction, X wanted to tender relief that they might
resoxrt to.

Technically the isgue below, béefore the Seventh

Circuit Court of Rppeals, was whether or not ths district

oourt had arred in denying Mr. Strunk's motion ko dismias
Bis dndictmont for want of a speedy tzial. And wa submit
that the perspective of the court of appeals was fixed by
that issue epnd that it was obliged to ;iew the facts in
analysis in that case from the same perspective as the court
of  appeals.,

Tha issve would necessarily regquire the Court to
make a determination as £o whether or not thers was a
violation of the right. And since the court of appeals
found the denial, it is resaonable the district court should
iave found the denial of the right to a speedy trial, And
had the distilct court done =0, we submit that the one thing
that if gonld not do at that point wss €0 order Mr. Strunk's
trial notwithstanding. Yet thié was the effect of the
remecy that was applied by the court of appeals.

The Gévernmant.in 1ts brief suggested that the
dlsrziot cpurt, whils finding a denial of a .speedy trial,
pould ordes Mr. Strunk to trial despite that gant, adding

that in the evant he were convicted, they would couple a



ruling which would saj he could be given credit on ﬁj_a
gentence for whatevsr unjuﬂi:iﬁied delay acumaain m&»
CaBa,.

The difficulty with that argument is that it
ignores that at the time of the finding, Mr. Styunk was
Presumed innocent. And if op trial he were acguitted, the
regult would have been an admitted denial ufﬂtha~ri§hﬁj~wiéh
no remedy. And this is serious, we submit, becaunse it
judicially repeals the word "speedy" from the Bixth

fmsndment and mexely lsaves an accused with the right to be

i

Erie .

We are also arguing in this case here that the
-emedy applied bhelew, if permitted to. stand, will encourage
Covearsmest prosecutors to give low priority to cases of a

T Y

sort involved hewe, That is, where you have an accused who

e

igoner in znother jurisdiction on an unrelated

LZ & prosscutor can reasonably anticipate that the
only prejudice to be svffered by an accused is the Smith Va
hopay type of undue and opprassive incarceration prior to
frial, he ic really under na duty to exezcisge diligence in :
bringing the accused to teoial, For ths district cours
pre=imably can compensate for a violation of the right in the
event of conviction.

Fince 2n accused such 28 Strunk can be seemingly
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wade whola, the prosetutors will aspign & low pricrity to
such cases. The Covernment in its brief asserts that there
i# no substance o this position, end I have Aifficulty
undezstanding how they could make that assertion.

i would like to eall the Court's attention
gpaciflcally te page 10 in the Government's brief where the
Government, in epndeavoring to explain the delay in bringing
Mr, Stxzunk to trial, admits that in this case prosecutorial
fesouraes wera devoted to other active cases commanding a
Righer priority than Mr. Strunk’s.

The final puint that I would like t¢o make, Your
Honors, is that we are urging the remedy for a violation of
2 right %o a speedy trial to be absolute discharge.

Q In your viaw, Lf in fact the prosecutor
zs8signed a higher priority to take their terms to pecpls who
were being held in custody without bend awaiting trial,
would you conglder that an invalid priority assignment as
compared with this man in a state prison under conviction in
anothe> chargea?

MR, WIDEIRIS: Your Honor, I find, I am sorry, a
System of priorities in this area to be totally repugnant.
And 1 submit this because it works such a gross unfailrness
“o & defendant to have his case relegated to a low priority.

q I =zm just asking you whether in vour view

sny priority would be invalid at all?



oriminal justice. We have tremendous backlogs. We have

overworked prosecutors. We have overworked, overburdened

Judges. There is no doubt about it.

S0, while the system is far from perfect, it is not
any dsfendant’s fault that it ds. If we have to assign
responsibility for a poor administration of justice, if we
save £ eall ix that, then it is suﬂietf’s Eﬁultr not a
defendant's. And for that yeason I cannot acknowledge any
validity to any systenm of priorities within cases. I cannot
EEEi how a deacision can ba made arbitrarily that one case is
moxe imporitant thaa ancther.

Q Mr. Wideikis,; you have repeatedly referred to

andus end oppressive incarceration. I am confused by your

nge of the word “oppressive," Why ig incarceration any more
opprecssive than any other prisoner's?

ME, WIDEINXIS: I think the language I have used,
Mr. Justice Blackmun, comes f£rom the decision in Smith v,

Hoosvy. The Court used that langvage. OFf course, it was in

. S. v. Zweil also. I think what the language suggests is
chat the dicstinction is this, Undue. incarceration, I would

snimit, erises out of a neyligence context-—let us say &
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carclessness context--in bringing someons to trial. Mere
accident in delaying, Op as appressive would be th; most
heinous form of incarcerattion prior to trial, because there
I think it is purposeful,

I s not making any c¢laim in thie case that there
was oppressive incarceration. I have coupled the term
"undue aznd oppressive" because of the language in Smith v.
Hooey .

0 You are talking about the passage quoted on
the top of paye 11 of vour brief, I assume?

HR. WIDEIRIS: Yen, Your ® Honor.

0 Which in Smith v. Hooey quoted that language

I think frem the Ewell case, if I am not mistaken, "undue
and oppressive incarceration prior to triml."

ME. WIDRIEIZ: That came from Ewell, ves, Your
lionor. aAnd in the decisicn they elaborated on it within a
prisonsxr accused context.

@ . Right.

M. WIDEIRIS: While the remedy of absolute
disgharge ig sevare, it is no more severe than what a finﬂiﬁg
pf a denizl of a spszedy trial right asserts. A finding of a
denial of the right to a speedy trial ie one of the few
greas in the law that is not gray. It contains within
itseglf a di=tinction. It is clearly precise, as midnight is

frem noon. It save essentially, “Government, you had the
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full and unfettered opportunity to try this accused. You
failed to do so, and the fault is entirely yours."

1f we wish to give meaning to the constitutional
mandate that trials be speedy, then we submit we should
enforce it vigorously, with absolute discharge.

Q Yet we have always spoken of prejudice in
connection with a speedy trial right. What was his
prejudice here, except the denial of pussible concurrent
time?

MR, WIDZEIKIS: Nothing more than that, Your Honor.
That was it.

Q End did not the Seventh Circuit result render
unto him that dernial?

ME. WIDEIRIS: Exactly. What the Government
taketh the Court can give back. It was a compansatory
remedy, but it has no constitutional foundation for points
that T have raieged earlier. It is the kind of remedy that
n district court could not have done. To give a compensatory
remedy recognizes the validity of a trial, whilé with this
finding, we submit, there could not have been & trial. This
mani Wwas procedurally innocent. He counld not get to a
substantive stage of preceedings.

The Government suggests that absolute discharge
sexves to penalize soclety. IXf it does, then scciety must

chastcise not this defendant, Me. Strunk, bok its agent, tha
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Government, for sguandering ite right to try him. The
Government suggests that we are urging amnesty in this case.
I do not understand how they can use the word "amnesty” since
amnesty is usuvally given to one who is at faﬁlt, who has
committed some wrong. But the finding of a deﬁial of a
speedy trial says that Strunk was procedurally innocent.

Pinally, the court suggests that the remedy urged
by the petitioner visits retribution on the Government and
the public. If it does, we submit that the retribution is
self-inflicted and the injured should not be heard to
complain. Thank you.

0 ¥You feel that you are not attacking the

underpinnings of Barker v. Wingo in any way?

MR. WIDEIKIS: HNo, gSir:; no, Your lHonor.

Q It seems to me that what you have argued is
precisely an attack on that caze,

MR, WIDEIKIS: I do not see that at all, Your

Honor. We had Barxker v. Wingo applied by the court of

appeals to the factes in the case. They made a determination
that there was a denial of speedy trial here. DBarker v.
Wingo did not opeak direetly to the issue of a remedy for

a denial of a gpeedy trial, but it contained dicta which
suggagted that dismissal of the indictment was the only
pogsible remedy. But I have no appreciation of a suggestion,

Your Honor, that it conflicts in any way with Barkexr v. Wingo.




ORAL ARGUMENT OF WILLIAM BRADFORD REYNOLDS, ESQ.,

the Court:

relief that can properly be accorded by the courts upon

finding a violation of the Sixth Anendment right to a

MR. CHIEF JUSTICE BURGER: Thank you.

Mr. Reynolds?

0N BEUALF OF THE RESPONDENT

MR. REYNOLDS:

Thae issaue in this case concerns the nature of the

Speedy txial,

by asking us to raview the holding that there was a denial;

coulas

purpog

n?
MR, REYHOLDE;:
ap?:apriately affirm=-
Q
ey
MR. REYHOLDS:
r that purpose,
0 You mean
ch we took It
R. REYNOLDS:
R And your
to the petition for

G

HE.

Mr. Reynolds, I gather you are defining this

Do vou think we took the case for that

REYNOLBS =

Mr. Chief Justice, may it please

VYour Honor, I think that thies Court

T do not believe you did take the
I am suggesting that—--

if we want to avoid citing the issune

That 15 correct.

response certainly never suggested

certiorari.

Ho.,

that is--




(53 And you never filed any cross petition.

MR. REYNOLDS: That ie true, we did not file a
cross petition.

Q What are you doing; you are just saying we do
not have to decide the guestion because they were wrong
anyway on the holding?

MR. REYNOLDS: I think that this Court couid
Properly make that decision.

: Q ¥You are urging us to do it, are you not?

MR. REYNOLDS: We do address ourselves in our main
brief to the ﬁrincipal issue. We do not, as you pointed
ont—-

N Why wounld we have taken the case if that was
the disposition to be made of it?

MR. EEYNOLDE: Your Honor, I am not sure that we
can anticipate the disposition that the Court is going to
make. But I think that that is an argument.

0 We have enough things to do, I should suggest.

MR. REYNOLDS: I plan to address myself to the
iasue of the remady. And I think that that issue is whether
the remedyv of the court of appeals can properly be accorded
by the courtz on a finding of a Sixth Amendment speedy trial
violation.

That fundemental right to a speedy trial has for

many vears been defined by ths courts in absclute terms.
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That is, that it requires trial within a specified time frame
or that it can be invoked only after & speedy trial has been
demanded by the accused. Within that relatively rigid
framework, the finding of the constituticnal wviolation in this
area has in the past almost invariably turned on one of two
cossidexations, sither that the delay in bring the case to
trial has been such as to presunptively or actually
prejuéice the preparation of the defense of a case or that
the ﬁelaé-ha& been a purposazful one by the prosecutor which
was designed to gain some tactic;l advantage over the
accuued.

In both of those situations the most basic notions

]

of fundamantal falrnass dictate a dismissal of the indictment

1

ad the only effective remedy for enforcing the speedy trial |

]

right. And that, not surprisingly, has heretofore been tha
uniform response to the finding of a denial of a constitu-

tional right to a speedy trial.

Last term, however, this Court in Barker v. iingo, 1
at 407 U,.8., examined the speedy trial guarantee in
considerabls detall and concluded that the right did not by
nature lend itself to any mechanical test for determining when

ds

- had besn vieclated, Thus the Court, as Mx. Justice Brennan

b |

forecsst in his conourring opinion in Dickey v. Florida,

the Court announced 2 more flexible standard for ascertaining

whaether this fundamental right has been infringed in the
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circumstances of a particular case:

A gtandard based on a careful and sensitive
balance of four related factn?s-uthe length of the delay,
the veason for the delay, the assertion by the defendant of
his right to a speedy trial, and the prejudice resulting
Efrom the delay.

The court of appeals looked to those factors in
the present case, and it founrd on a balance of those factors
that the ten-month delay here between indictment and trial
was unconstitutional in the particular circumstances
involved here.

Counsel for petitioner has discussed those
circumstances already, and I do not think there is any need
£o go into them in any detail at this point. I think the
important thing is that this pre-trial delay, ten-month
delay, and this is agreed to, did not prejudice the
defendant in the reparvation of his defense in any way. There
%8 no claim of personal prejudice such as a loss of liberty
o gaployment or financial resources and the like, personal
prejudice dus to the pre-trial incarceration, because that
incerceration was in a Nebraska state penal complex and it
was polely related o the state conviction where he was
sexrving 2 ong-to-thres year sentence at the time.

End it ie also not asserted that the pending federzl

indicunent adversely aZfected the state confinement or caused
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him any mental angnish or anxisty that would accompany public
accusation because of the pending indictment.

Rather, the only prejudice claimed by petitioner
and the only prejudice found by the court of appeals to have
rezulted from the pre-trizl delay depended on the concurrent
sentenca petitioner received following his dire act
conviction.

Thus, on the basis of the sentence imposed by the
federal judge after the dire act conviction, on hindsight,
this tep=-month delay caused petitioner to lose time he was
serving on his state sentence that would otherwise have run
concurrently with the federal sentence.

I1£ we accept the court of appeals decision that
the proper balance was struck here on the issue of whether
there was a violation, the remedy fashioned by the court
which petitioner concedes fully cured the only prejudice
sufferaed by crediting him with the time of the pre-trial
incarceration betwesn indictment and arraignment, that
ramedy, we submit, wag entirely proper.

To the extent that the flexible standard announced

by this Court in Baxker v. Wingo permite a finding of a

constitutional speedy trial wviolation on facts such as these,

T

o

-4

too flexibility is needed in the remedy phase of tha

ingeiry so that in appropriate cases the courts can taylor

thair relief to the infringement they find needs to be cured.
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What the couct of appeals did here was to devise
relief less drasti¢ than the dismissal of the indictment,
relief which fullv restored petiticoner to the position he
wonld nave been in had there been no unreascnable pre-trial
delay. By giving petitioner credit on his federal sentence
for his incarceration during the pericd betwean indictment
and arraignment, the court fashloned relief to vindicate the
only interest of the accused that it found had been adversaly
affectad by the Sixth Amendment vielation.

Moreover, this relief sserved far better than would
dismissal of the indictment, served the societal interests
nnderiying the speedy trizl provision. Public concern is
with the effective prosecution of criminal cases with
reasonable dispatch. Delays can often work to the

Covernment's disadvantage by reducing its capacity to prove

Where, however, the prosecution®s case remains
unimpaired by the delay, as here; and where there has been no
sreqndice to the accused in the sense of impairment of his
dafanse or in thne sense of personal prejudice due to pre-

-

(1]

1 incerceration or the public accusation that accompanies
return of indictmant, as again is the case here, then
sosisty's interest is genarally best served by allowing the

cane to proosed o trisd and letting the jury decide whathex




There is the obvious exception where the
prosecutor engages in purposeful delay to gain a tactical
advantage, as Mr. Justice Earlan pointed out in noting such
official misconduct in his dissenting opinion in Chapman V.

United States at 386, and I guote: "Society cannot tolerate

giving final effect to a juﬂgmént tainted with such
inteptional misconduct.”

But there ig no such official abuse of the
criminal process involved in this case. And thus the
sovietal interest in trying people accused of crime is served
best, not by granting petitioner immunization because of
legal errorx but by fashioning hiﬁ sentence, as did the court
cf aopeals, to cure whatever possible prejudice he was
caused by the unreasonable delay.

0 Mr. Reynelds, what you are saying is a very
rational justification for the action of the court of appeals
in this case,. Eut, of course, as my Brother Brennan has
indicated, when we grant certiorari in & case generally, if
our rules are taken sexiocusly, it is because the issue has
emanations bheyond the Four cornérs of the particular case.
nd what I am concexned about iz, What sort of guidance does
this give to dis¢rict ocourte in the future? When a motion
iz £iled to dismiss the indictment because of a denial of &

y trial, is a district court to say, "Yes, yocu have been

nied & speedy tiial, bunt T am not golng to dismigs the
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indictment. You have to go and be tried." That is what you
are telling us.

MR. REYNOLDS: I aﬁ saying, Your Honpr, that in
appropriate cases that may very well be appropriate relief.
I am suggesting that just as this Court announced an ad hoe
finding or an ad hos basis for looking at the speedy trial
violation itself, that so too it is appropriate to have the
district courts ouamine the various factors that we are
talking about,that the Court was talking about in Barker

. Hing_g.

0 Tou cannot see all of those factors untcil

-ter a trial. And yet Barker v. Wingo, as you and I both

know, said that the basic remedy for denial of a speedy trial
ig that there is not going to be any trial.

MR. REYHNOLDS: The determination in Barker v. Wingo

Iad

5 also before a trisl., That is when those factors are
exumined Ly the district courts, and that is when they apply
Ehose 2ane faotbhrg--

Q I just read the motion here. I suppose it
was prepared by the--was it prepared pro se?

HR. REYHOLDS: I believe there was counsel,; Your
Honor. It was prepared by counsel,

Q What made think that it was perhaps prepared

-
I‘t.'

20 g8 yam that he said he did not have access o Smith

V. Hocgy. You wonld think that counsel would have available
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somewhere the United States reports.

MR. REXNOLDS: This motion was preparsd by counsel.

Q By counsel? Yes, Mr. lWheaton.

MR. REYNOLDS: Yes, Your Honor.

Q But he sets out all sorts of reasons in support
of his claim that to try this man would be to deny his right
to a speedy trial, and he asked that the indictment therefore
be dismigsed.

On your rationalization, the district court faced
with that should say yes. AaAnd even if you agreed that to
try him would be a denial of his constitutional right to a
speedy trial, under your rationalization the district court
should sionctheless gay, "You are going to be tried.”

District courts and courts of appeals in this
country have 0 be guidsd by the decisions of this Court.
mat 15 one of this Court's functions. And what may be
pepered over in an individual case as to what the court of
dppesis may have done in an individual case is something quite

tlierent Exom giving guidance to district courts who are
faced with motions to dismiss indictments by reason of a
deniel of a speedy trial,
hat do you propose thet a distridct conrt do?
MR, REYHOLDS: Your fonor, I think a district court
= to lock at the various factors; such as prejudica,

sucl as what kEhe reason for the delay was, and including
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personal prejudices discussed in Marion and Wingo and to
2£sezs on the bagis of what is e¢laimed whether or not you
can appropriately cure the prejudice by granting relief
less drastic than dismissal.

Q The denial ié of a constitutional right, and
You have a right not to be tried except in a speedy trial;
is that not correct?

MR. REYNOLDS: That is correct.

Q How could a district judge, agreeing with the
defendant’s claim that +0 try him would be a denial of a
spe=dy trial, how can he deny the motion? And that is what
you are telling us he ought to do.

MR, REYNOLDS: Your Honor, I think that district
Judges, often whsn you have a denial of a constitutional
right, allow a case to go to trial and they remedy it by
Obher neans. The excliusionary rule is one example where you
have that.

Q If a district judge agreed that to try you
again would be to put you twice in jeopardy, he should
nonetheless let you be tried and see how it comes out?

HMR. REINOLDS: ©WNo, because I think that you are
talking about the tvee of prejudice in that situation or a
right ©o counsel or coerced confession--well, let me exelude
cosrced confession becauyse that is a little different

situation. But there vou are talking about a situation where



vour prejudices is dizectly to whether or not the ﬁhﬁagﬁygﬁ
can obtain a faixr trial and--

Q Ho. Double jeopardy has nuﬁhing=ﬁniéu ﬁiﬁh
a fair trial at all.

HR. REYNOLDS: Whether or not it would, whether
fundsmental fairness would pérmit putting this man to trial
= second time for the saue offense. I think that what we
are talking about here is that there is no fundamental
noticn of fairness that would preclude trying this man, if
You can cuxe the only prejudice that he ¢laims he suffered
by giving him gomething less drastio than dismissal of the
indictment.

i Q I &m still puzzled as to what district courts
are going to do if your position prevails.

MR, REVNOLD3: We ars not talking about some broad
expansive exception to the remedy of dismissal. What we are
talking about is a case here that presents a factual
situstion pexmitting a remedy less drastic than dismissal,
that was formplated by the court of appeals. And we think
on thege facts it is Jjustified. We think that it may well
be that in other caszes it will be justified. A3 a general
matter, probably in most situations you will have the type

£ prejudice 4o the defegndant that will not permit the less
irastio relief. But I think it is Ffor the district court to

2 in the sgne way that it has to make the ad hoc
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determination prior to trial on the basis of the factors
announced in Wingo as to whether there is a speedy trial
violation. -

Q Mr. Reynolds, tell me what happens if a
motion is made to dismiss the indictment on grounds of denial
of speedy trial; the court concludes yes, it has been denied
but go to trial anyway. And if you are convicted, what?

Then the judge is supposed to take it into account in fixing

sentence; i1s thet 1it7?

MR. REYHOLDS: No, Your Honor. What wa are

0 Take what is likely to ba the srdinazy
situdtion. Tha claim is-—this is before there has been a
trigl--that he has been denied a sgpeedy trial. The trial
judge agrees yveou have been denied a speedy trial but
newvertheless go o trial. In that circumstance where he
tells him go ahead arnd go to trial and he is convicted, then
what goes the trial judge do?

MR, REDiOINS: T think that that would be
irmpermiasible under the xules that we are suggesting herxe.
What we are doing is sayving that the remedy is determined
by the parkicular nature of the prejudice claimed and shown,
We are not suggesting that this is allowing district courts
o forget the speedy izl guestion, although I think--

O What happened in my--how in the situation I



y
4
4

put to vou, what can a district judge do?

IR, REVNOLDS: District judges can, I belic
defer the question of speedy trial until after trial if
there is some guestion on the prejudicial gquestion. That
has keen dons before.

o) o, no. My hypothesis is he finds there has
been a denial of speedy trial. What is he supposed to do?
This comes up on a motion to dismiss the indictment for
denizl of a speedy trial,

MR. RE¥YNOLDS: And he does not feel that——

Q And he says, "Well, you have been denied a
speedy trial, but I think vou ought to go to trial anyway.“

MR, REYWOIDS: I am going to disxegard it. I think
that would be an improper determination by the district
Judge,

Q Ie the Government's position then in any
instance where thexe is a motion to dismiss the indictment,
besed on tha denial of speedy trial, and the district judge
determines that there has been a denial of speedy trial,
then he has no alternative except to dismiss?

MB. REYNOLDS: It is relevant as to what is the

basis for the determination of a speedy trial wviolation,

Barker v. Wingo zacgquire that you look to a sat of factors.
Q All right, let us take this very case, bacause

in this eupe the indictment was not dismissed by the trial
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judge. He went 5 trial,

MR, REYNOLDS: I think that the trial judge in this
case conld have effected the same remedy that the court of
appeals did here,

4] He could only have done it, though, could he
not, by holding that there was no denial of a speedy trial?

MR. REVNOLDS: WMo, I think that he could have held
that we will allow this caée to go to trial., I find a
constitutional viclation, but that vielation cam bae fully
curad by giving the peitioner here, the defendant, credit
on whatever sentence he gets in the event of a conviction.

o I could understand, Mr. Reynolds, your
position if yvou were saving that the district judge reached
the conclusion that this is a very close guestion, and I can-
not, he says to himself; "I cannot decide it right now. I am
going to let it go to trizl. And if I cenclude that there
was o problem sbout the case, perhaps deal with this remedial
device,” But if you have this remedial device as an auto-
matic altérnative, are you not going to have a lot of
problems ahout deciding the bazic constituticnal guestion?

MR. RETNOLDS: That basic constitutional gquestion
is going o ba depided the same way as this Court suggested

in Barksr v. Wingo.

0 Well, what is the constitutional--I am sorry.

e

I gpologize. You finish vour answar, and then I will ask you
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a guestion.

MR. REYNOLDS: My answerx is that I think that the
court, just as the court if it finds a violation under the
Pourth Amendment, that the district court can cure that
violation by excluding the evidence and allowing the case to
go to trisl. I think in this case, if the district court

had found on the balancing of the factors in Barker v. Wingo

that the facts of this cass mway have a constitutional
apesdy trial violation.

Q But that assumes that there are multiple
remadices for the denial of a speedy trial and not just one
remedy.

MR. REYNOLDS: That is right, Your Honor. In an
appropriatas case there cen be a remedy other than dismissal.
Ayl T do not #hink that there is anything in the Consfitution

itgelf which saye dismissal is the only remedy.

# What possible remedy can there bs other than
dismissal axcept some kind of amelioration of the penalty
imposed if there is a conviction? What other alternative is
-hara?

MR. REYROLDS: Here is a remedy that--

Take what iz going to be the usual situation;
not the peculizx Sacts of this case. The uauval situation is

joing to bs the one pestulated by Mr. Justice Stewart, is it
.

L7 Eemesone is going to ¢iaim he has been denied a speedy
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trial. He is gdoing to make a motion to dismies the indict-
menpt. That is ¢he usual case that is going to come up.

MR, REYHNOLDS: And there is going to be a factual
nearing on that on the basis—-~

Q And there is going to be a datermination that
there has been a denial of a speedy trial. What vou are
saying to us is that rather than dismissal, there may be
sumé flexibility in the joints which will permit the court
to say, "Nevertheless, go to trial." But what is he going
o gay to the deiendsnt? "You have been denied vour
eengtitntional right to a speedy trial, and I am going to
teke care of it"--how, if I am not going to dismigs the
indicimant?

HMR. REVHOLDS: In this case the court takes--

Q I am nolw-

MR. REYROLDS: It is hard in the abstract to talk
sbout this.

Q Why do yvoun not just say that a judge could
sar, "there has been no prejudice to vour trial, to your
defunse, but yon have been denied the right to concur and if
there lias bsen 2 denial, T will just give vou a shorter

sentenca than I would have"? Vhy do you not just say that?

=

8 there socmething wrong with that or not?
MR, REYNOLDEs That is what I have been trxying to

say, but I understand My. Justice Brennan tried to get away



£xom this case.

a You cannot say that i#-fhﬁ constitutional
right iz a right not to be tried; is that not correct?

MR, BEYNOILDS: If the speedy trial right means
that absolutely nobody can be tried and thers must be--

Q Except in a speedy trial. Is that not the
constitutional right, the basic right? And, if it is, what
choice does the district judge have he is convinced that
too much time and prejudice has taken place since the
indictment except to dismiss? The right is a right not to
bes txieé.

MR, REYNOLDS: But I do not think, Your Honor,
that the constitutional right is an absolute one that

veguires dismisszl of the indictment whenever a violation

L& Hzs not pazrt of the purpose, though, been to
prevent oppressive incarceration?

HR., REVHOLDS: I think that is right.

Q Also part of the purpose is to prevent an
unfair trial.

MR, REYNOLDS: That is right. But if youn have
nelthor of thote nituations involved--

Q What if you have one of them, oppressive
incarceration but 1o proof - of any prejudice to a falr trial?

REVIOLDS: T think in those circumstances,
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for examplie, if you have a demanf by the actused and it was

not adhered to, the dismissal would be perhaps the
appropriate remedy in that situation.
(5] &re yvou saying that since the only prejudice

that pould conceivebly result in a Smith v. Hooey type or

this type of case goes to the length of confinemant; that
in that particular case you carve out a special remedy and
you deal with the delay by this special remedy; is that
your arguoment?

MR. BREYNOLDS: Yes, Your Honor, that is vhat we
are gaying. In that actual sitvation that this remedy is an
appropriate cne and that it does cure the prejudice
resulting from the delay.

Q Perhaps inherent in your position is the idea
that thexe may be some delays which are not guite
conshituitional but ought o be remedied, Perhaps that is
inherent in the facits of this case.

MR. REYHOLDS: Apd that, of course, goss back to

1]

why we did present ths argument, Mr. Justice Brennan, that

L

We thought this Tactusl situation was one where--~I think

that prior to Bprker v. Wingo that the courts would not have

found a speedy trial violation on the facts of this case.

flexibility in terms of what exactly was & speedy trial

iplation.

T



0  Incidentally, Mr. Reynolds,

does your brief cite us any cases of, there having been a | s
finding of a denial of speedy trial, any redress except
dismizsal of the indictment?

MR. REYNOLDS: NHo, Your Honor, it does not.

Q This is the first time it has ever happened?

MR. REYNOLDS: I do not know of any. And I think

that Barker v. Wingo is one of the main reasons why we had

this develop.

Q One of the things that concerns me, if what
vou are proposing were to become the rule, what happens in
nost of the metropolitan districts where motions are heard
by tn=s judge and he finds a denial of speedy trial itself is
bafore another judge who then has to sentence?

MR. EEYROLDS: IXf the judge who hears the motion--

or iastance, in this particular cese——had oxdered that there

r

would be oredit given, that the sentencing judga would have
tn adhare to that order.

o He weould be bound by it, would he?

MR. REEYNOLDS: [Wo response]
0 How can ona judge hearing a motion bind the
trial judge?

M7, REYNOLDS: Becmuse his rule is a matter of
constituticnal law that the way to radress this speady trial

violation. the only aopropriate way, is to give him credit

'
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on the sentence. I think that ruling would be binﬁing ag a
constitutional ruling. It would be binding ;n the trial
judge to the same entent -that- a ruling for excluding evidence
by ona judge on & motion would be binding on the trial judge
who h&ard-the‘triul.

Q It is a lot different from interfering with a
trial judge's discretion to sentence. I do not see how
-anykbody can interfere with it.

MR. REYNOLDH: I think here you have got a ruling--

0 I think it is a technicality, but I just do
not-+

MR. RE¥NOLDS: I think they would be bound by the
pricr constitvtional ruling of the district judge who heard
the motion.

Q Can we really be suve that this remedy and
ride Imeginess 1s as watertight as some of the discussion has
indicated? As a practical matter, if the Seventh Circuit
hed not thought it had this discretion, is there not soms
possibility that it might have found there was no speedy
triz)l vialation?

MR, REYNOLDS: It indicates that that is one of
the dengevs, that the gourts, feeling that the remedy is so
3avq:nrmight pe inglined not to find a speedy trial violation.
And T think that the pourk of appeals, faced with that

posgibility, made a very conscientious and careful effort to



| MR. WIDEIKIS: No.

MR, CHIEF JUSTICE BURGER: Vexy mn. the case is

sreupon, at 11:58 o'clock a.m., the case was
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